COMMENTS ON WBC ‘STATEMENT OF CASE’ TO FIRST TIER TRIBUNAL CONCERNING RETRO-FITTING OF SPRINKLERS TO 10+ STOREY COUNCIL BLOCKS
Councillor Malcolm Grimston, February 28 2019

EXECUTIVE SUMMARY

Wandsworth Council is seeking to establish that it has the right to recharge leaseholders of buildings taller than 30m for retrofitting sprinklers into their properties. In doing so the Council relies on clauses in the leases referring to maintenance, administration and (in some case) security, which imply that the Council can take any action it wishes, and recharge leaseholders accordingly, as long as it believes that its actions are necessary’ and that it is not acting in an unreasonable fashion as se out in the Wednesbury principles.

The Wednesbury principles demand that decisions can be regarded as unreasonable if they fall foul of four criteria or principles:

· not made in good faith;
· one that no reasonable person could have come to;
· made ignoring obviously relevant factors;
· made having regard to irrelevant factors.

The Council is clearly vulnerable on at least the first three of these grounds.

Its stated aim with regard to this policy was to offer reassurance to residents. When it became increasingly clear, not least through the number of responses to this Tribunal and the number of petitions to the Town Hall on the matter, that this aim was not being delivered, at least with regard to significant numbers of residents, and indeed was having the opposite effect, the Council did not withdraw its policy. Instead it embarked on a policy of cherry-picking comments from a wide range of commentators and ignoring any comments from the same bodies which did not accord with the Council’s proposals. This clearly calls into question the bona fides of the Council.

The council’s interpretation of the words ‘maintenance’, ‘administration’ and ‘security’ to include the retrofitting of sprinklers is one that no reasonable person would have construed at the time the leases were issued. Indeed, a project of this scale and complexity will result in very significant increased requirements concerning maintenance (as the blocks which will have a major new system of pipes, nozzles, power requirements for which they were never designed), administration (the administration costs of the project are estimated to be about £4 million by the Council) and, arguably, security (as some residents feel they will not be able to afford the costs and others fear for the security of their properties should the sprinklers be triggered, either appropriately or not).

Very few, if any, other local authorities are seeking to recharge leaseholders even if they are intending to retrofit sprinklers in flats. For example, neither Birmingham City Council nor Bristol City Council is intending to do so, implying that neither regards the programme as ‘necessary’. (If they did regard it as necessary it is likely that they would have a legal duty to recharge their leaseholders.) In other cases (e.g. Hammersmith & Fulham Borough Council) authorities are choosing to fit sprinklers in communal areas but not in each flat. Many authorities have taken no decision as yet. The Government clearly does not regard the fitting of sprinklers as ‘necessary’ – as recently as February 7 2019 the Leader of the House of Commons, Andrea Leadsom, said in response to a question from Jim Fitzpatrick MP: “We’ve had a number of debates that have included discussing the merits of sprinkler systems and there is no clear picture. Sometimes they can be incredibly helpful; in other cases they are not.”[footnoteRef:1] [1:  https://hansard.parliament.uk/commons/2019-02-07/debates/52A7F2E0-EE62-42D2-B8D3-0CFF9266365E/BusinessOfTheHouse] 

Wandsworth Council has recently adopted the position that it may abandon the project depending on the outcome of Grenfell Phase 2. All of these observations raise questions over whether the Council’s interpretation of the word ‘necessary’ is a reasonable one.

Perhaps most significantly, the decision to follow such a drastic programme was taken within a nine day period between June 20 2017 and June 29 2017. On the former date the Housing and Regeneration Overview and Scrutiny Committee (OSC) recommended that the Director of Housing and Regeneration bring a report back to the Committee “once the investigation at Grenfell Tower has progressed sufficiently to provide some clarity on the cause and unprecedented spread of the fire, including any required or potential improvements, which could include but is not limited to sprinklers, for fire safety in Wandsworth Council housing blocks”.[footnoteRef:2] Yet by the latter date the Finance and Corporate Resources OSC was recommending that sprinklers be retrofitted in every flat in 30m+ high Council blocks. It is patently impossible for all obviously relevant factors to have been taken into account in such a short period of time: much information has emerged since then and indeed a great many obviously relevant factors are not yet known and will not be until Phase 2 of the Grenfell Inquiry reports, probably in 2021. This submission identifies at least seven areas in which obviously relevant factors have not been properly taken into account. That the Council has put a considerable amount of effort retrospectively into justifying its hasty and ill-considered original decision does not alter this observation. [2:  https://democracy.wandsworth.gov.uk/documents/s51242/Fire%20at%20Grenfell%20Tower%20and%20the%20implications%20for%20the%20management%20of%20high%20rise%20blocks%20in%20Wandsworth%20Cou.pdf] 


The Tribunal is therefore requested to refuse the Council’s case.
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1. INTRODUCTION

1.1	In the early hours of June 17 2017 a catastrophic fire broke out in Grenfell Tower, Kensington & Chelsea, which resulted in the loss of 72 lives and the injury of many more as fire spread through flammable extra cladding to engulf the entire building. Although there had been previous examples of fire spreading from point of origin via flammable materials introduced to the buildings, Grenfell stands alone in the scale of the devastation.

1.2	After a very measured initial response, within less than two weeks (at the Finance and Corporate Resources Overview and Scrutiny meeting on June 29 2017) Wandsworth Council had adopted a policy of retro-fitting sprinklers into all rooms within 10+ storey tower blocks in the Borough. As is made clear in para 86 of the Council’s Statement of Case, from the start of the issue the Council’s stated motivation for the proposed programme was to provide “a measure of reassurance to the 6,400 tenants and leaseholders who live within the 100 affected blocks managed by the Council.” The claim was repeated in paper 17-269 to the Housing and Regeneration Overview and Scrutiny Committee on September 14 2017: “It is clear that the installation of water sprinklers would give a level of reassurance to tenants and leaseholders.” The presumption that this programme would have such an effect seems to have been reached without an attempt to discuss with residents whether the policy would indeed offer them reassurance that measures were being taken for their ‘benefit’ (surely a ‘relevant factor’): the subsequent scale of the reaction against the policy certainly demonstrates that it was misguided and that little if any such reassurance has been achieved.

1.3	The heart of the Council’s case, as put forward from para 36 onwards in its Statement of Case, is in effect argues that it has carte blanche to “do such things it may decide are necessary” and that there is no requirement for the Council to demonstrate that the works are “objectively” necessary, merely that the Council is not acting in an “unreasonable” manner in determining its course of action. In Para 47 the Council refers to the legal concept of Wednesdbury unreasonability (or irrationality). Under the Wednesbury principles a decision is irrational if it is:

· not made in good faith;
· one that no reasonable person could have come to;
· made ignoring obviously relevant factors;
· made having regard to irrelevant factors.

1.4	It is unclear if the Council has been acting in good faith – certainly, as noted below (see Appendix), the Council has offered a very biased selection of the evidence and the views of other parties concerning potential fire safety measures. To take one particular example, in Paper 17-269, presented to the Housing and Regeneration Overview and Scrutiny Committee on September 14 2017[footnoteRef:3], the Council refers to the LFB producing “comprehensive advice on the benefits of sprinkler systems in residential units” and citing a document entitled Think Sprinkler Leaflet.[footnoteRef:4] This allegedly comprehensive advice is actually just three pages of illustrations and introductory ideas. In the section entitled domestic premises, the leaflet states: “While it would be ideal for all domestic premises to have sprinklers, it is recognised that this is not practical or realistic. We advocate the fitting of sprinklers in the homes of people most at risk from fire – younger people, older people, people with mental health problems and those who have mobility problems. We work in partnership with developers, the London boroughs and social housing landlords to encourage the installation of sprinklers in the homes of the most vulnerable people.” This is hardly a ringing endorsement of the Council’s proposals. [3:  https://democracy.wandsworth.gov.uk/documents/s52192/Update%20on%20fire%20safety%20arrangements%20in%20Wandsworth%20Councils%20housing%20stock.pdf]  [4:  https://www.london-fire.gov.uk/media/1824/think_sprinkler_leaflet.pdf] 


1.5	The Council has also used its own channels of communication (funded ultimately be residents) to promote its own arguments, while denying the residents an equivalent opportunity to put their side. One press release, for example, in effect implied that the All Party Parliamentary Group (APPG) on sprinklers – in effect a well-informed lobby group on behalf of the sprinklers industry – was a Select Committee of the House of Commons ‘tasked’ with improving fire safety.[footnoteRef:5] At the Borough Housing Forum in January 2018, in explaining why the Council would not share the legal advice it had received on these matters with residents whose contribution to the HRA had paid for it, the Director of Housing responded to a question from a participant (who was subsequently elected a Councillor): “you would not share legal advice with the opposition”. [5:  http://www.wandsworth.gov.uk/news/article/14759/cross_party_group_of_mps_backs_sprinklers_plan] 


1.6	As regards to principle 2 (reasonability), this submission will argue that, in line with the principles established in Arnold vs Britton (2015), no reasonable person, at the time the leases were created, could have believed that the words ‘maintenance’, ‘administration’ and ‘security’ could refer to the imposition of sprinklers in 30-metre high blocks.

1.7	It would also seem clear that no reasonable person would ignore the detrimental aspects of the Council’s proposed scheme with regard to the terms of the lease. Patently the retrofitting of sprinklers into every room of a tower block would bring with it a major new maintenance burden, both to the installations themselves and to the water systems required to feed them; would represent a considerable administrative burden in terms of arranging and monitoring the contract. liaising with residents to gain access where necessary, billing for the work, assessing the installations and ensuring that snagging works are done effectively etc. – the Council estimates these administration costs at approximately £4 million; and would threaten the security of residents in a variety of possible ways, e.g. their peace of mind concerning their finances, fears of the effects of unintended activation etc..

1.8	As regards to the third Wednesdbury principle, it is patently obvious that, given the entirely unwarranted haste in which the decision was taken it was simply impossible for the Council to have taken into account all relevant factors. Indeed, a vast amount of relevant information has come to light subsequently, by no means all of which has supported the Council’s position. The most crucial data concerning the possible role that might have been played by sprinklers will not be known until Phase 2 of the Grenfell Inquiry reports, possibly in 2021 – it is unlikely even to begin taking evidence until 2020.[footnoteRef:6] Far from attempting to use all available information to shape an appropriate policy and reassess the wisdom of its original, one might think reflexive, response, since announcing its stance the Council has been sifting statements made by a variety of bodies, seeking to cherry-pick the parts of such statements that apparently support its position while ignoring or discounting those which do not. These subsequent attempts to find justification for its policy cannot disguise the fact that the Council’s decision, unreasonably, was taken before a welter of relevant data was available. The unavoidable impression is that, having made a rushed and reflexive decision within a few days of the Grenfell tragedy, the Council has been seeking simply to justify this decision rather than using new information to reassess the wisdom of the proposed course of action. [6:  http://www.constructionmanagermagazine.com/news/grenfell-inquiry-phase-two-hearings-wont-start-unt/] 


1.9	The point at which the policy was formulated can be identified as between June 20 2017 and June 29 2017. The Housing & Community Services Overview and Scrutiny Committee on June 20[footnoteRef:7] took a measured stance, recommending that the Executive Committee of the Council approve that: [7:  https://democracy.wandsworth.gov.uk/documents/s51242/Fire%20at%20Grenfell%20Tower%20and%20the%20implications%20for%20the%20management%20of%20high%20rise%20blocks%20in%20Wandsworth%20Cou.pdf] 


(a) the Director of Housing and Regeneration brings a report back to the Housing and Regeneration Overview and Scrutiny Committee once the investigation at Grenfell Tower has progressed sufficiently to provide some clarity on the cause and unprecedented spread of the fire, including any required or potential improvements, which could include but is not limited to sprinklers, for fire safety in Wandsworth Council housing blocks;
(b) the Director of Environment and Community Services be asked to prepare a report for the Finance and Corporate Resources Overview and Scrutiny Committee setting out the Council’s emergency planning arrangements and preparedness for an event of similar scale in Wandsworth. 

1.10	At that meeting the Borough Commander “stated that the reason for so many fatalities at Grenfell Tower was because of the unprecedented way the fire had reacted – spreading externally very quickly; and because the communal areas had filled up quickly with smoke. He was at pains to stress that the spread of the fire was unique in the UK.”

1.11	The change in policy, from a measured approach of gathering relevant evidence to a precipitate and wide-ranging decision, was therefore taken within a mere 9-day period.

1.12	There are at least seven separate areas in which the Council appears not to have considered relevant factors during those two weeks in which it was formulating the policy. These are:

1. the overall record of fire statistics in recent years;
2. the relative fire safety in different heights of building;
3. the long history of tower blocks in Wandsworth;
4. the vital role that flammable cladding played in the Grenfell tragedy;
5. the significant differences in construction methods used across the 100 blocks in;
6. the differences between fitting sprinklers in new buildings and retro-fitting sprinklers in buildings which were not designed with such a procedure in mind;
7. the wishes of residents to be centrally involved in such decisions.

1.13	Interestingly, the Council does seem to have accepted that it may have acted hastily and in the absence of relevant data, at least to an extent. At the Housing and Regeneration Overview and Scrutiny meeting of September 13 2018 an amendment was passed which inter alia called on the Council’s Executive: “to allow directions from the First Tier Property Tribunal and recommendations made by the Grenfell Tower Inquiry to shape whether, and how, the programme is progressed across the Council’s high-rise stock.” It is clearly irrational to hold both that there is sufficient grounds to determine that a policy is ‘necessary’ and at the same time that further information – presumably from Phase 2 of the Grenfell inquiry – might result in its abandonment.


2. NO REASONABLE PERSON …

2.1	In its Statement of Case (para 18) the Council argues that it has a right to recover costs that are ‘reasonably’ incurred ‘for the benefit of leaseholders’. However, the Council offers no definition of the term ‘benefit of leaseholders’. As demonstrated by the many representations to the Tribunal (to which objections from assured tenants could be added), a very significant proportion of leaseholders do not believe that on balance the proposals are to their ‘benefit’. While cost is certainly a consideration it is by no means the only basis on which residents feel the proposals not to be to their benefit.

2.2	This being said, the Council argues in Para 47 onwards that the appropriate grounds on which to judge whether the costs of a programme of sprinklers are ‘reasonably’ incurred is by reference to the Wednesdbury principles.

2.3	It is often difficult to determine whether agents are acting in good faith. As noted in Section 1, the Council has certainly not made any effort to inform residents of the case against the proposed programme, instead using its considerable resources, including access to the Housing Revenue Account to solicit legal advice and the reach of its own publications, to press its own case.

2.4	However, when it comes to the second Wednesbury principle, that no reasonable person could come to the decision, there is a very strong argument against the Council’s position, based on the case of Arnold vs Britton (2015)[footnoteRef:8] as referred to by the Council in paras 19-23 of the revised Statement of Case. Arnold vs Britton, which happened to be about service charges (in a chalet park) but had wider implications, considered how the terms of a lease should be interpreted, or ‘constructed’. In coming down on the side of the leaseholders against attempts by the landlord to impose service charges, perhaps the important statement from the Supreme Court (para 15), as cited by the Council in its Statement of Case, was: [8:  https://www.supremecourt.uk/cases/uksc-2013-0193.html. ] 


2.5	“When interpreting a written contract, the court is concerned to identify the intention of the parties by reference to ‘what a reasonable person having all the background knowledge which would have been available to the parties would have understood them to be using the language in the contract to mean’. It does so by focussing on the meaning of the relevant words in their documentary, factual and commercial context. That meaning has to be assessed in the light of (i) the natural and ordinary meaning of the clause, (ii) any other relevant provisions of the lease, (iii) the overall purpose of the clause and the lease, (iv) the facts and circumstances known or assumed by the parties at the time that the document was executed, and (v) commercial common sense, but (vi) disregarding subjective evidence of any party’s intentions.”

2.6	In other words, a case such as the present one should pay full consideration to whether a reasonable person considering buying a lease to a property in a 10+ storey block, knowing the background against which leases were being issued between 1982 and 2018, would when the leases were issued have read the words ‘maintenance’, ‘administration’ or (for Type 2 leases) ‘security’ to include the possibility or likelihood of the Council fitting sprinklers in all flats at some point in the future. As the Council notes, key issues include: (i) in the words’ normal usage, would any reasonable person entering into a lease in 1982 say have been aware that at some point in the future the Council might impose sprinklers on them and recharge them for the costs; (iii) what the overall purpose of the clause containing the words might have been – was the ‘maintenance’ clause mainly meant to refer to work necessary say to prevent the roof failing or windows falling out or the building becoming intolerably draughty, or did it have a much wider meaning? Was ‘security’ a reference to entrycall systems and other such measures – entrycall was introduced in around 1986, effectively contemporary with the introduction of Type 2 leases – or did it include a particular response to fire safety issues; and (iv) would both sides of the arrangement – Council and lessee – know or assume that the fitting of sprinklers was a likelihood or possibility. (Evidence from any leaseholder or the Council as to what was actually in their minds at the time the lease was issued is not to be considered.)

2.7	The first point to make is that had the Council wished leaseholders to be aware that effectively unlimited action to ‘improve safety’ (in itself a very vague term as almost any improvement imaginable is likely to improve safety to some extent) could be taken at any time, and subsequently recharged, it could have included those words in the lease. Had that been the Council’s intention it would have been on far sounder grounds using the word safety rather than relying on what is on the face of it rather eccentric interpretation of words such as ‘maintenance’, ‘administration’ and (in the case of Type 2 leases) ‘security’.

2.8	Interestingly the Leases do make a specific reference to fire in the following clause concerning the Council’s obligations: “To insure and keep insured the Block against loss or damage by fire and such other risks as are usually covered by a comprehensive policy of insurance in the full reinstatement value thereof (including Architects and Surveyors fees) in the name of the Council with the interest of the Lessee the lessees of the other flats in the Block and their mortgagees noted thereon in an insurance office of repute and whenever required to produce to the Lessee a copy of or a suitable extract from the policy or policies of such insurance and written confirmation that the last premium has been paid and in the event of any part of the Block (including any common parts) being destroyed or damaged by fire or other insured risk as soon as reasonably practicable lay out the insurance monies in the repair rebuilding or reinstatement of the Block.”
 
2.9	Again one might wonder why, if at the time when the Lease was issued the Council meant the terms maintenance, administration and security to include fire prevention, or safety more widely, the Council did not make this explicit as it had done with respect to the insurance situation.

2.10	The Supreme Court finding in Arnold vs Britton also states: “The exercise of interpreting a provision involves identifying what the parties meant through the eyes of a reasonable reader, and, save perhaps in a very unusual case, that meaning is most obviously to be gleaned from the language of the provision.”
 
2.11	“When interpreting a contractual provision, one can only take into account facts or circumstances which existed at the time that the contract was made, and which were known or reasonably available to both parties. Given that a contract is a bilateral arrangement involving both parties, it cannot be right, when interpreting a contractual provision, to take into account a fact or circumstance known only to one of the parties.” [So even if the Council had in its mind in 1990, say, that it might want to impose sprinklers at some point in the future, this would only be relevant if a ‘reasonable’ leaseholder or potential leaseholder would also have access to that fact.]
 
2.12	“The Court should not bring within the general words of a service charge clause anything which does not clearly belong there.” [So for example if the words ‘maintenance’, ‘administration’ or ‘security’ do not naturally include the concept ‘imposing sprinklers’, or at least ‘taking elaborate additional steps in the area of safety, whether or not an independent (fire) risk assessment suggests such actions necessary’, then the landlord should not be allowed to recharge for such works.]

2.14	“When it comes to considering the centrally relevant words to be interpreted, the less clear they are, the more ready the court can properly be to depart from their natural meaning. That is simply the obverse of the sensible proposition that the clearer the natural meaning the more difficult it is to justify departing from it. However, that does not justify the court embarking on an exercise of searching for, let alone constructing, drafting infelicities in order to facilitate a departure from the natural meaning.” [This would seem to mean that had the Council been precise about including ‘fire measures’ within the definition of the words ‘maintenance’, ‘administration’ or ‘security’ then it would be in a much stronger position. The fact that it did not, even if that was what it meant at the time – itself very dubious – does not mean that the Council should be rescued from its own vagueness.]

2.15	One very high profile and public way in which leaseholders and potential leaseholders in the mid-1990s were led to believe that, far from words being stretched beyond what one might think was a limit they could comfortably bear, in fact every effort to reduce the scope of major works and their consequent financial liability was the Major Works Review Sub-Committee.

The Major Works Review Sub-Committee


Figure 1 – annual sales of Council properties 1986-1998

2.16	The financial burden of major works on new leaseholders was a major concern right from the start of Wandsworth Council’s housing sales policy in the late 1970s. Significant steps were taken to persuade potential leaseholders to proceed despite any fears they may have about the implications of major works service charges. For example, new leaseholders were given a 10-year guarantee against having to contribute to such works. Further, at least by the mid-1990s, the message was being promulgated to potential leaseholders that only major works which were absolutely essential would be carried out. By the mid-1990s the sale of Council properties had fallen precipitately as concerns such as ‘red lining’, the general decline in the housing market and the effects of very high major works service charges took root (see Figure 1). This was of particular concern to Wandsworth’s leading political group as the sale of Council properties had been a flagship policy: indeed, so keen had Wandsworth been to sell council properties that it was adjudged to have failed to fulfil its legal obligations to the homeless in doing so, according to the District Auditor in March 1995.[footnoteRef:9] [9:  https://www.independent.co.uk/news/tory-council-sold-homes-illegally-1609590.html] 


2.17	At the same time several existing Wandsworth leaseholders were complaining about the level of charges for some major works and repairs. It was therefore of great political importance that the Council should demonstrate to existing and potential Council leaseholders that any large service charges would be kept to an absolute minimum. A report brought before the Council’s Policy and Finance Committee (in the name of then Council Chief Executive Gerald Jones) on 26th January 1994 (paper 94/91) therefore sought to review and address these (and other) concerns.

2.18	The report notes that major works are sometimes necessary “to maintain and keep the housing stock in a good state of repair: such works must not be neglected or unduly delayed”. As noted above, many leaseholders also benefitted from 10-year guarantees whereby they would not face recharges for any major works carried out within the first ten years of the lease. However, the Council recognised that for affected leaseholders “the bills can cause distress and concern and it is felt reasonable for the Council to assist as best it can”. One particular proposal was the creation of a new Sub-Committee of the Policy & Finance Committee, to be known as the Major Works Review Sub-Committee (MWRSC). “It is clear that leaseholders feel, in some instances, that they are at a disadvantage when faced with the Council with its technical support weighted in favour of the particular scheme to be carried out. The onus must now be on the Director of Housing to carry out more intensive discussions at the briefing stage and, if necessary, at later pre-tendering stages, to try and reach a consensus among all tenants and leaseholders before a scheme is contractually committed. This must, however, be subject to the Council complying with its statutory and other legal duties to both tenants and leaseholders.” The situation described by and the clear intention behind these words have lost none of their relevance in the intervening 25 years.

2.19	The new Sub-Committee was thus to be a way of giving leaseholders confidence that any major works being proposed would be proportionate and take residents’ views properly into account. Leaseholders could refer an item to the new Sub-Committee in respect of Major Works (defined as requiring consultation under Section 20 of the relevant Act). The Terms of Reference of the MWRSC were as follows:

2.20	“Matters relating to:
a) the review of the specification, the extent, the programming and the estimated cost of any scheme of major works proposed to be carried out to Council-owned residential and associated properties where the Council’s established channels of consultation have not resolved significant issues of concern raised by leaseholders and/or tenants;
b) arising from a), any associated matters affecting the impact of schemes of major works on leaseholders or tenants;
c) arising from a) and b), the variation of the specification, the extent, the programming and the estimated costs of any such scheme of works and the funding sources and the apportionment and allocation of such costs”. 

2.21	The importance accorded to the MWRSC by the Councillors of the day is perhaps illustrated by its membership, consisting of six Councillors, under the chairmanship of the Leader of the Council and including the Deputy Leader of the Council (who also chaired the Policy & Finance Committee), the Leader of the Opposition and three other Council Committee chairs, including the Chair of Housing. Clearly potential and existing leaseholders of the day were being led to believe that reducing major works service charges as far as possible was a key priority for the Council.

2.22	The Council also sought to give similar reassurance with regard to concerns about more routine repair and maintenance issues. “It is likely that any [recent] increase in repairs expenditure has been caused by the reasonable attempt of housing managers to commission additional works in order to take advantage of the keen prices available and both ‘catch up’ on arrears of maintenance and adhere to new higher standards in our estates. However, as such higher costs have been passed on to the leaseholders, there have been significant complaints and queries and, in these circumstances, I am instituting very stringent controls on the commissioning of any items of service chargeable routine maintenance to ensure that only essential works are carried out and charged to the leaseholder in accordance with the lease.”

2.23	As will be seen, the MWRSC sought in effect to offer some of the assurances to leaseholders now provided by the FTT. Legislative changes in 1997 which gave the Leasehold Services Valuation Tribunal powers to consider the reasonableness of service charges in effect led to the supersession of the MWRSC and it last met around the year 2000. (However, as of the start of 2019 it had not been formally wound up MWRSC and its philosophy and terms of reference were still part of the Council’s constitution.) It should also be noted that the Sub-Committee apparently did not have powers to instruct officers, intervene in the scope or award of contracts or make a decision that was binding on both parties. Nonetheless the impression that was being given to reasonable leaseholders and potential leaseholders at that time was unmistakable. The intention behind the MWRSC was clear – a genuine desire on the behalf of the controlling Group of the Council at that stage to support existing and potential leaseholders in keeping their bills as low as possible by subjecting proposed major works schemes to an extra layer of scrutiny to ensure that the works (and associated charges) were kept to a reasonable minimum, with only clearly essential works to be undertaken. Any reasonable person considering purchasing a lease during this period would have presumed that the Council’s assessment would always seek to err on the side of lower bills rather than higher.

A more detailed focus on the use of the terms ‘maintenance’, administration’ and ‘security’

2.24	From para 50 onwards the Council turns to justification of its case based on specific interpretation of the relevant terms in the leases. Presumably the lease clauses referring to maintenance, administration and (latterly) security were introduced for clear and well-founded reasons. It would seem obvious that, should technical reports show for example that the windows of particular block were decaying and (in extremis) in danger of falling out of their frames, or that there was danger say of a lintel falling to the ground (as happened quite recently at William Harvey House in West Hill Ward) or the roof was in urgent needs of repairs, individual leaseholders should not be in a position to refuse to pay their share of such maintenance costs as set out in their leases. Similarly, around the time that the Council started to install entrycall systems in its stock (i.e. replacing unlockable block front doors with an access system whereby, in principle, visitors must call the flat they wish to visit, the occupants of which will then open the locked front door remotely), it introduced the ‘security’ clause. Security is genuinely improved in residences which have such a system but of course there is a considerable cost attached, both in installation and maintenance. It is illuminating that the Council’s approach to entrycall has been one of consent: when a proposal for such a system is made residents are consulted and the scheme proceeds only with substantial support. So, for example, of the five high-rise blocks which constitute the Fitzhugh Grove estate in London SW17, two opted for entrycall (which was duly installed) and three did not. Entrycall doors are recognised to improve the safety and security of blocks but are not imposed on residents who object.

2.25	The Council, in its Statement of Case, is seeking to extend the meaning of the terms ‘maintenance’, ‘administration’ and ‘security’ well beyond the way these terms would have been understood by leaseholders at the time the leases were struck. This is a dubious move. However, if it is to be pursued then it seems clear that other aspects of these concepts should also be considered, so the effect of the Council’s proposals – that the imposition of sprinklers is necessary to safeguard these aspects of these particular blocks – can be judged in the round. 

Maintenance

2.26	Regarding maintenance, the Council’s proposals would add significantly to the maintenance requirements for any block involved. The system would need to be maintained properly. This would involve not only the sprinklers themselves but also the new water supply system that would be needed. To put this in perspective, the residents of Oatlands Court in Wimbledon Park Side (to take just one example) report that they lose water pressure to their flats, particularly those on the higher floors, two or three times every month. Improving, enhancing and maintaining these systems would add a burden to the management of the block. “Annual maintenance costs of domestic for fire sprinkler systems are between £75-£150 per year (£6.25-£12.50 per month) [per property].”[footnoteRef:10] [10:  https://www.dsfire.gov.uk/YourSafety/SafetyAtWorkandotherplaces/Sprinklers/ThinkSprinkler.cfm?siteCategoryId=4&T1ID=36&T2ID=239&T3ID=259] 


2.27	In addition, the risk of sprinklers (either in their own flat or, say, one some distance above) being set off inadvertently, through malfunction or by deliberate petty vandalism or childish mischievousness adds to the maintenance burden on individual residents, especially those who cannot afford contents insurance.

Administration

2.28	Apparently the Council has never sought to recharge expenditure on its estates for reasons of ‘administration’ so it is difficult to be precise about how the term has been interpreted previously. However, according to the Council’s estimates its own administrative costs of implementing the proposals would come to some £1.2 million over four years (a surcharge of about 5% on the expected £24 million cost), with a broadly similar sum to be paid in fees to external consultants. There will be the administration of the snagging work that will inevitably be required, given the Council’s rather poor record in managing major works which at times has reportedly left residents having to employ their own builders to put things right. Further, the administrative burden of arranging a suitable time for every resident to allow necessary access to their properties, especially as it is possible that some of those residents may not wish to put themselves out to meet the contractors and hasten the day when for example their interior décor is damaged or destroyed, may be very considerable. The administration associated with reclaiming money from leaseholders would also not be trivial, especially given that presumably some of the flats would be changing hands during the proposed four years of the programme (and subsequent four year payback period). As one resident puts it in their submission to this Tribunal:

2.29	“I'm writing to you with regard to ‘Sprinkler Gate’. I have quite a bit of experience when it comes to fitting sprinklers as I am a qualified sprinkler fitter. I have worked on some of the tallest residential new builds in Canary Wharf and have worked on the iconic Battersea Power Station development. But I have also worked on retro fits of old people's homes around London and I can inform you that it is a very disruptive, incredibly messy and unpleasant experience for both residents and fitters alike. The type of concrete that our particular building is constructed from both makes fire spreading practically impossible and makes it a very lengthy job to get sprinklers fitted. I, like most leaseholders, don't have thousands of pounds lying around to pay for something we don't want or need. Other residents I have spoken to about the subject are all in agreement, tenants and leaseholders alike.”



Security

2.30	As laid out above, there is very strong experiential evidence that a fire in a Wandsworth tower block, with the possible but not clear-cut exception of two which were ‘overlagged’ (Sudbury House and Castlemaine), would not threaten the security of the block – indeed there seem to be no examples of where this has been the case. At Grenfell Tower it was the building itself that caught fire, almost certainly because of the way the cladding was attached and the materials used. It was not because the fire in a particular flat was sufficiently severe per se to cause problems for residents living in the other flats.

2.31	The former Housing Committee of Wandsworth Borough Council, in its meeting of December 4, 1993 (as reported at the Council meeting, December 8 1993), discussed an item headed ‘security’. The Council had introduced the ‘security’ clause in the majority of leases in the recent past and the report may be taken as illustrative of the way the word ‘security’ was understood by the Council and leaseholders (existing and prospective).

2.32	The item was concerned inter alia with the fitting by residents of security grilles and doors to flats and maisonettes. In 1989 the then London Fire and Civil Defence Authority (LFCDA) had advised that such installations should not be permitted (except in ground floor dwellings) owing to some “cases of serious injury and loss of life occurring because of the inability of the Fire Brigade to gain access through these security installations”. Initially the Council had accepted the advice but following an adverse response from some residents who had fitted their homes with these devices and who were unwilling to remove them due to their perception of the security risks involved, the policy was reversed. The Director of Housing ascertained that the LFCDA had “no statutory powers of enforcement and that the decision to allow the installation of grilles etc. has to be one for the property owner”. As a result the Committee reversed the policy, allowing such grilles etc. to be installed as long as the Council’s Chief Building Control Officer approved and the residents fit as suitable smoke detector.

2.33	In effect, the message that a reasonable leaseholder or potential leaseholder would have inferred is that far from fire risks being regarded as a security matter, Wandsworth Council would be prepared to run (minor but non-zero) fire risks, acting against advice from LFCDA, in order to promote security and to satisfy residents’ wishes.

2.34	Also under the heading of Security, the committee considered priorities for the entrycall system programme – noting some resistance from leaseholders – and the fitting of high security doors to tenanted properties in certain housing estates.

Individual safety considerations – the internal contradiction in the Council’s case

2.35	It seems clear that fitting sprinklers would be an irrational response to address the risk of a Grenfell-style full block fire when the cladding that was almost certainly the primary cause of that accident be absent (irrational owing to the welter of evidence which has not been taken into account in reaching the decision). However, the Council might still seek to argue that the danger to individual residents associated with the possibility of fire breaking out is so severe that, uniquely in Council-owned blocks (and of 10+ storeys), residents cannot be allowed to make a decision as to the appropriate way to respond to such a risk themselves.

2.36	The Council does not generally take the view that it is responsible for the safety of residents within their own flats. For example, injuries as a result of falls represent the biggest cause of deaths in the home but the Council, quite rightly one might think, does not forcibly enter residents’ homes to make sure for example that residents are covering all electrical cords that run along the floor; securing loose rugs with non-stick pads; applying non-slip strips to bathtubs and showers; keeping stairways clear of toys, boxes and other items; installing baby gates (where appropriate) at the top and bottom of stairs; keeping a sturdy step stool available rather than a normal chair if they need to change light bulbs; installing night-lights near stairways; and so on. Nor does it install securely lockable cabinets for medicines or potentially dangerous household products; or recharge residents for mandatory carbon monoxide detectors on each level of their home, despite accidental poisoning being the second most important cause of fatalities in the home.

2.37	It does seem to be the case that sprinklers improve safety within a property ‘if properly fitted’. Any individual faces a minuscule but non-zero risk of being severely injured or worse in a fire in their home. All else being equal, that risk might become fractionally smaller, though still not non-zero, if they installed sprinklers.[footnoteRef:11] However, this observation begs a number of questions. While the Council is seeking to establish that although its proposals are ‘necessary’ to protect the blocks, it has also stated that it will not proceed unless sprinklers can be fitted to all rooms within a particular block. This comes very close to suggesting that a sprinkler system in an individual flat would serve no purpose (as it would be perfectly possible to install sprinklers in a single flat or any number of flats short of an entire block – say all secure tenanted properties) or at best would be an ‘improvement or enhancement’, as the Government has described the whole proposal (see Appendix). This is on the face of it irrational, just as it would be irrational to claim that smoke alarms are only effective if fitted in every flat in a building. As noted previously the Council itself does not seem prepared to follow this logic through to that irrational conclusion when it coms to blocks containing both sheltered and standard units. [11:  As noted above, this suggestion must be set against the observation that problems seem only to arise in those blocks which have suffered considerable intervention that has disrupted the very effective fire safety measures with which they were initially fitted. The possibility that to undertake another major disruption of the structural integrity of the blocks, by introducing sprinkler systems, may have unintended and negative consequences for safety cannot lightly be dismissed.] 


2.38	In any case the Council’s position is but no means a universally adopted one, as one might expect it to be if the proposals were indeed ‘necessary’. For example, Hammersmith & Fulham Council says: “We are currently assessing the requirements for each block but it’s unlikely that there will be sprinklers inside individual flats in most cases.”[footnoteRef:12] Stevenage Borough Council says: “Subject to the outcome of the Public Inquiry into the Grenfell Tower fire, the Council will consider the feasibility of installing sprinkler systems within its high rise blocks.” In April 2018, Honolulu City Council passed legislation effectively giving owners of 10+ storey buildings a choice between having sprinklers fitted and demonstrating that they passed a series of fire safety evaluations, such as self-closing fire resistant doors (already required in Wandsworth).[footnoteRef:13] Councilwoman Carol Fukunaga, who wrote the final version, said her version was a compromise designed to address safety concerns while recognising that requiring sprinklers could create huge financial burdens for the building associations. She said: “Different buildings have different conditions. What may work for one building is not necessarily the solution for another building.” (Indeed buildings with external hallways were exempted.) Fire Chief Manuel Neves said: “Of course the Fire Department wanted sprinklers everywhere, in every building – we want them in your automobiles as well. But we’re happy. We’re going to make our community safer.” [12:  Hammersmith & Fulham Council, personal communication]  [13:  Star Advertiser 26th April 2018 http://www.staradvertiser.com/2018/04/26/hawaii-news/council-passes-mandatory-sprinkler-bill-that-allows-owners-to-opt-out/?HSA=3ba94508b3ba91a38305568cac14e602bc618066] 


2.39	To reiterate, the data cited above, and decades of experience, suggest both that fire is vanishingly unlikely to spread through a block which has not had its structure compromised by the fitting of flammable cladding materials, while fitting sprinklers in blocks which have such cladding sprinklers offer no guarantee that fire will not spread. In these circumstances, and given the apparent internal inconsistency in the Council’s case, it is not reasonable to view the imposition of sprinklers on the grounds of security of the block in question as ‘necessary’. (It is probably fair to hold that in certain circumstances sprinklers may have a beneficial effect for residents in the flat, just as in other circumstances that effect will be detrimental, but there are a wide range of measures which may improve or enhance the lives of residents in a particular apartment which are clearly not ‘necessary’. Of itself this does not and should not give the Council carte blanche to impose such measures and charge leaseholders for them.)

The threat to the security of individual leaseholders

2.40	£3,000-£4,000 may be a price that some leaseholders are willing to pay and some leaseholders may choose to do so, though as yet little evidence has been presented of this, in stark contrast to the significant numbers who oppose it. For others, though, it is a very significant sum of money and would have a severely detrimental effect on the residents’ sense of security in their own homes. Cost is not the only source of residents’ concerns over the Council’s proposals but it is one aspect and some leaseholders’ comments, submitted to this Tribunal, may serve to illustrate the level of misery and insecurity that the proposals are already causing.

· “I am in my mid 50s and have worked hard for the last 30 years always paying my bills on time. I now find that I have not much of a pension built up (some of the money given to Wandsworth council for poor major works should have been put into a pension). I also have health issues and this stress/worry about more major internal building works is not helping. When I bought my flat in the early 1990s I thought that I would be able to retire by now but sadly I may in fact have to sell and move a long way from what I call home.”
 
· “I am now ill from exhaustion and not working after dealing with all those builders and troubles [in previous major works programmes]. I have nobody to help me out financially as I live singly. Would be devastated if I have to pay for sprinklers. Two lifts in our block do not work intermittently, soon probably they will have to be exchanged for new ones – this is another very likely expense in this block and big worry for me. Even spreading the costs for the sprinklers and lifts over four years will not help me if I am not working and ill. So the only option would be to sell my flat as I will not have the money to repay. Is this what WBC is pushing me to do it – sell it as I cannot afford the potential future costs of sprinklers? But I am in my 60s and I cannot move out again it is too traumatic!!!”
 
· “I oppose the installation of sprinklers in my flat because the construction of our block is safe and does not allow for fire spread: the Fire Risk Assessment from the Fire Brigade does not recommend sprinklers in our block. These blocks were safe to live for the last 60 years – why are they now unsafe? I have not witnessed any fire in this block since I have moved in here about 15 years ago. The installation of those sprinklers will brutalise our interiors and there would be further nuisance with the sprinklers which goes with that chronic damp and mould on the walls and obviously accidental damage of sprinklers and floods and extra redecoration and extra costs of contents insurance. I do not trust WBC as with regard to cost for the sprinklers that it will be just £4,000 – I fear the real cost will be much more as has happened before. I have family of four and I am the only earner – I cannot afford a third loan to pay for the sprinklers. It is so just frightening, how I will cope?”


3. IGNORING OBVIOUSLY RELEVANT FACTORS

3.1	It is patently that case that the Council, at least at first, made its determination “ignoring obviously relevant factors”. Such factors which have apparently not entered into the Council’s decision-making on this matter include, but are not necessarily restricted to:

A. the record of fire statistics in recent years, which demonstrate that fire is now by some distance only the third most likely cause of fatality in the home, after accidental falls and poisoning, over neither of which the Council is proposing to take drastic and expensive action;
B. the record in the five years before the Grenfell fire which demonstrates that fatality from a fire breaking out in a 10+ storey block was less likely than in the other categories (houses and conversions; 1-3 storey blocks; 4-9 storey blocks) – for example neither of the reported fatalities from fire in Wandsworth’s housing stock in that period occurred in high rise;
C. the long history of tower blocks in Wandsworth in preventing flat fires from spreading to other properties;
D. the vital role that flammable cladding played in the Grenfell tragedy and other fires which have spread through blocks of flats or apartments, e.g. Garnock Court, Irvine; Lakanal House, Southwark; Shepherd’s Court, Hammersmith & Fulham; The Address, Downtown (Dubai); Marina Torch, Dubai; Lacrosse Building, Melbourne; Wooshin Golden Suite, South Korea – in the last four of these cases the presence of sprinklers did not prevent fire spreading over many floors (only two of the blocks in question, Sudbury House and Castlemaine, had cladding installed, from both of which it is being removed);
E. the significant differences in construction methods used across the 100 blocks in question – for example some having two staircases including one dedicated to escape in the case of fire, while others do not, as reflected in the findings of the Fire Risk Assessments carried out in the blocks in question in 2016;
F. the patent and significant differences between fitting sprinklers in new buildings the during design and construction phases, and retro-fitting sprinklers in buildings which were not designed with such a procedure in mind – this has led to a misleading claim that the Council is ‘bringing standards in its 10+ storey blocks up to those in new build properties’;
G. the wishes of residents to be centrally involved in such decisions as they affect their own homes, as demanded for example in Chapter 4 of the Hackitt Report on the Grenfell Tower fire.

A. THE UNDERLYING SAFETY STATISTICS

3.2	Fire-related deaths in England from all causes (including dwellings, other buildings, car accidents and ‘other outdoor’) fell steadily and significantly (by almost two thirds) over the 35 years until 2016/17 during which records have been kept by the Government,[footnoteRef:14] with 2016/17 being the lowest on record (Figure 2.) The effect of the Grenfell tragedy on the 2017/18 figures is significant, returning the number of fire deaths in England to the levels last seen in 2010/11. (In the absence of the fatalities at Grenfell figures in 2017/18 would have maintained the downward trend.) [14:  https://www.gov.uk/government/statistical-data-sets/fire-statistics-data-tables] 


3.3	Of the 334 deaths in 2017/18, 263 were in dwellings, following five years in which they had been effectively constant – again excluding Grenfell the figures would have been the lowest on record. The 2017/18 figures therefore represent approximately 5 fire-related deaths in dwellings per million people in England (estimated population 55.4 million). Wandsworth’s share of that, based on a population of 316,000, would be around 1.5 per year. There were a further 520 serious casualties in dwellings (out of a total of 697), perhaps 3 per year in Wandsworth. There are 6,400 flats in Wandsworth Council high-rise (10+ storey) blocks. If average occupancy per flat is taken as 3 – possibly on the high side (again data are not available – the UK average household size is 2.4[footnoteRef:15]) – then around 6% of Wandsworth residents live in such properties. This programme of £24 million, plus ongoing maintenance, might on this highly pessimistic calculation (which presumes a Grenfell-scale event every year and that such an event is equally likely in clad and unclad blocks), save one life every 11 years and a serious injury every 6 years. Should Grenfell be the unique event that evidence suggests it is then the figure would be lower. [15:  https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/families/bulletins/familiesandhouseholds/2017] 



Figure 2: fire-related fatalities in England from all causes and within dwellings, 1981/2 to 2017/8

3.4	While every avoidable injury or fatality is a matter of concern, when dealing with large sums of money the question, in public policy terms, must always be if that money could be spent in other ways which would have a more beneficial overall outcome, or whether the particular issue could be addressed in another, more cost-effective way. For perspective, there are typically just over 1,500 deaths per year from all causes in Wandsworth, with perhaps 50 of these being caused by accidents of various descriptions.[footnoteRef:16] Over an 11 year period, then, the total number of accidental deaths in the Borough would be over 500. To devote the same level of resources to preventing each of these potential fatalities as the Council proposes to spend on sprinklers would cost of the order of £12 billion, plus maintenance and other costs. Even in 2017/18 fires accounted for fewer than 5% of the 6,000 accidental deaths within the home in the UK.[footnoteRef:17] [16:  https://data.london.gov.uk/dataset/deaths-and-mortality-ratios-borough]  [17:  https://www.rospa.com/home-safety/advice/general/facts-and-figures/] 


B. THE RELATIVE RISKS WITHIN DIFFERENT TYPES OF PROPERTY

3.5	These calculations presume that there will be a Grenfell-scale catastrophe every year, that such a disaster is equally likely to happen in clad and unclad buildings, that there is no further general improvement in fire safety and that one is just as likely to die from a fire in a high-rise block as other types of residences. Several of these assumptions are at best questionable and at worst simply wrong. The number of fire-related fatalities between 2009/10 and 2016/17 in all categories of residence (classified in the statistics as ‘House, bungalow or flat conversion’ (HBC); 1-3 storeys; 4-9 storeys; 10+ storeys) fell most quickly in 10+ storey dwellings, with fatalities falling by 75% over the period (albeit involving extremely small numbers and therefore of very limited statistical power).[footnoteRef:18] (Table1.) [18:  https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/622114/fires-in-purpose-built-flats-england-april-2009-to-march-2017.pdf] 


	Number of fire-related deaths
	HBC
	1-3 storey
	4-9 storey
	10+ storey

	2009/10
	197
	36
	12
	12

	2010/11
	195
	38
	12
	10

	2011/12
	195
	22
	7
	10

	2012/13
	178
	20
	8
	3

	2013/14
	174
	30
	10
	2

	2014/15
	156
	27
	8
	4

	2015/16
	185
	32
	9
	3

	2016/17
	168
	27
	15
	3


Table 1: fire-related deaths per property height/type, 2009/10 to 2016/27

3.6	Over the entire 8-year period death as a result of a fire which had broken out was most likely in HBC (7.2 deaths per 1,000 fires attended by the fire and rescue services, FRS), followed by 10+ storey (6.5 per 1,000 fires), 1-3 storey (5.2) and 4-9 storey (5.2). As shown in table 1, by 2016/7 there were 3 fire-related deaths in buildings of 10+ storeys (down from 12 in 2009/10), representing 4 fatalities per 1,000 fires (714 fires), against 6 per 1,000 in 1-3 storey blocks, 7 per 1,000 in HBC and 8 per 1,000 in 4-9 storeys. In four of the five years from 2012/13 to 2016/17, fire-related fatalities were less likely, once a fire had broken out, in 10+ storey blocks than in any other type of dwelling (Figure 3).


Figure 3 - fire-related fatalities per 1,000 fires attended by the Fire and Rescue Services (FRS) by property type, England, 2009/10 to 2016/17

3.7	Similarly, and more significant in statistical terms, the number of fires in 10+ storey blocks fell more rapidly than in other types of dwelling. FRSs attended 714 fires in purpose-built high-rise flats in England in 2016/17 compared with 1,261 in 2009/10, a decrease of 43% (Figure 4).


Figure 4 – number of fires per year attended by FRS, 10+ storey blocks, England, 2009/10 to 2016/17

3.8	The number of fires in other types of dwelling fell considerably more slowly: fires in houses, bungalows and flat conversions fell by 20% (from 28,512 in 2009/10 to 22,840 in 2016/17); fires in 4-9 storey purpose-built flats fell by 14% (from 2,156 fires in 2009/10 to 1,848 fires in 2016/17); those in 1-3 storey purpose-built flats fell by 24% (from 6,447 in 2009/10 to 4,894 in 2016/17).

3.9	It should be noted that the numbers of fatalities are relatively small, especially for 4-9 and 10+ storey blocks which suffered very few fire-related deaths, so the numbers may fluctuate quite markedly from year to year through simple random variation. The 2016/17 figure for 4-9 storeys, for example, looks well out of line from the data for the previous seven years and may very well be a statistical effect, there being only 15 cases. Perhaps what is safe to say is that, with the exception of houses, bungalows and flat conversions which have a consistently higher rate of fire-related fatality once a fire has broken out, there is little difference in one’s prospects depending on the height of the building one occupies.

3.10	In recent years, then, fire safety has improved markedly in all types of dwelling, and especially in 10+ storey blocks. Leaving Grenfell, mercifully an apparently unique event, aside, residents who suffer a fire in their property appear now less likely to die as a result in a 10+ storey block than in any other type of property, even in the absence of sprinklers. A pessimistic calculation suggests that Wandsworth may face one fatality in Council-owned 10+-storey blocks over the next 11 years as a result of fire, presuming no ongoing improvement in fire safety standards as have been seen over the previous 30 years. At a time when many residents of Council-owned properties are in need of replacement kitchens, bathrooms, damp proofing etc. many residents do not believe that spending these considerable sums on sprinklers is reasonable: a much greater benefit in health and wellbeing could be achieved by investing the funds in alternative areas of improvement.

3.11	A report by the National Fire Protection Association, released in November 2016, reaches the following conclusion for the USA: “The fire death rate per 1,000 fires and the average [financial] loss per fire are generally lower in high-rise buildings than in other buildings of the same property use,”[footnoteRef:19]although the data are not fully comparable, as the US study defines ‘high-rise’ as 7+ storeys. The US report notes that high-rise (by its definition) is far more likely to benefit from fire-resistant construction (50% versus 6% in shorter properties), implying that this may the main reason for the differences, but is also more likely to have sprinklers fitted (42% versus 15%). However, the relative safety of UK 10+ storey blocks when compared to other categories cannot be entirely explained by any differential likelihood of sprinklers being fitted in high-rise buildings: very few high-rise properties in the UK are fitted with sprinklers at present and of course sprinklers can also be found in other types of property. Prima facie it would seem that the construction standards of high-rise in the UK must also be a major factor. This is supported by the observation that there have been many flat fires in Wandsworth high-rise properties, including one at the Sudbury House, one of the two Wandsworth blocks to have had overcladding fitted, in 2009, which have not spread from the flat of origin. Put baldly, it appears that the original buildings offered extremely impressive levels of fire safety but interfering with the structural integrity of the original structures introduces unpredictable dangers. Evidence from the Grenfell Inquiry (October 10)[footnoteRef:20] suggests that this may have been a factor in the tragedy, though it is not clear how important a one.[footnoteRef:21] [19:  https://www.nfpa.org/-/media/Files/News-and-Research/Fire-statistics/Occupancies/oshighrise.pdf]  [20:  See https://www.grenfelltowerinquiry.org.uk/hearings/evidence-bsrs-3, pp 21-22. A new boiler system had been installed whereby each flat had its own boiler, with associated changes to the pipework. This required the drilling through of the concrete walls which formed a crucial part of the fire containment philosophy of the building. Witness Samuel Daniels gave the following testimony:
"The pipes were left exposed, running through the flats. Inside my flat, an exposed hot water pipe ran from my father's room through my room and into the living room."
“Q. Were there still exposed pipes running into your flat in June 2017?”
“A. I don't know about running in, but running through, so through the bedrooms and the living room.”
“Q. Obviously for the pipe to run through, there would need to be a hole in the wall. Was there a tight seal around the holes where the pipes were running through?”
“A. No.”
“Q. Can you describe what the holes were like, please?”
“A. Crude holes drilled through the walls that were too large for the pipes.”
Interruption of the integrity of the structure, however carefully done, will inevitably risk creating a new conduit through which fire may spread.]  [21:  Confusingly, the Hackitt report (Appendix C) states: “there is a much higher rate of fires in relation to the height of a purpose-built residential building with more than double the rate of fires in buildings of 10 or more storeys than in those below that height.” Unfortunately, it only cites “unpublished breakdown of English Housing Survey” as its source so it is not possible at this point to examine whether and why the report’s conclusions seem at odds with the Government’s statistics. However, the 2016/2017 English Housing Survey is available. It is important to note that this Survey (as the name implies) is carried out by use of a questionnaire given to a small fraction of the total number of households in the UK – about 13,000 per year out of a total of 22.7 million households in England, or just less than 0.06%. To put this into perspective, each year questionnaires may be delivered to three or four of the 6,400 households in 10+ storey council blocks in Wandsworth. Surveys of this nature are inevitably much more at risk of sampling, self-selecting and self-reporting errors than the Government fire statistics which rely on actual cases as reported by the Fire and Rescue Services. Indeed, the Survey report in 2016/17 had to aggregate two years’ figures as a single year would have yielded very little of statistical significance. These caveats being entered, however, the Survey makes very clear that there is a very wide range of factors which are important when it comes to fire vulnerability. This report does not refer to risk according to height of building and where it does refer to ‘high-rise’ it defines it as 6+ storeys; presumably the Hackitt report is relying on data which the Survey did not feel worthy of publication, for whatever reason. Further, the Hackitt Report does not acknowledge the dramatic reduction in the numbers of fires and fire-related fatalities in high-rise referred to above during the 8 year period which it uses as its statistical baseline, preferring instead to aggregate the 8 years into a single figure.] 


3.12	The figures for 2017/18 are profoundly affected by the Grenfell tragedy. The key question, however, which can only be answered by thorough and forensic examination of all aspects of the Grenfell fire, is whether the tragedy is a ‘singularity’ (to borrow a term from physics) inextricably associated with the fitting of overcladding, or an augur of a series of such events to come in buildings that have not been overclad on the Grenfell model. This, a centrally ‘relevant factor’ when it comes to developing a proportional and appropriate response to the challenges uncovered by the Grenfell tragedy, was not and indeed could not have been taken into account during the two weeks which it took Wandsworth to formulate and announce its present policy.

3.13	As Wandsworth’s Assistant Director of Housing Maintenance puts it: “nothing that has happened in any other fire in Wandsworth or indeed elsewhere in the UK compares to Grenfell Tower.” Although there have been examples of multi-storey fires abroad, in buildings fitted with sprinklers and without, all such incidents appear to have involved flammable cladding.

C. THE WANDSWORTH RECORD

3.14	Wandsworth boasts the first ‘point’ tower block to be built by London County Council (in 1952): Oatlands Court on the Ackroydon (West) Estate in West Hill Ward. For as many as 65 years Wandsworth’s blocks have protected residents, often from themselves, with admirable efficiency. Wandsworth Council does not seem to collect statistics on fire deaths in Council-related properties. However, on June 14 2017, immediately after the Grenfell fire, Mr Brian Reilly, Wandsworth Council Director of Housing, sent a very balanced and helpful letter to residents of high rise flats in the Borough which made a number of salient (and correct) points.[footnoteRef:22] Residents were rightly reminded that: “when there have been domestic fires in high-rise blocks in Wandsworth in recent years, in every case these fires were contained and did not spread to other parts of the building.” The letter also quoted the London Fire Brigade’s response to the tragedy, in which it said: “If you live in a high rise property you are not at more risk of a fire starting, living in a flat is not more dangerous than living in a house.” As Mr Ian Stewart, Assistant Director of Housing Management, says: “To be clear neither Members nor officers have referred to our blocks being unsafe in any way.”[footnoteRef:23] [22:  Letter from Mr Reilly to “All residents of tower blocks”, reference HCS/BR, June 14 2017]  [23:  Email to Steve Fannon, September 25 2018] 


D. THE ROLE OF CLADDING

3.15	Though the Grenfell Inquiry process has not yet concluded its first phase there seems little dispute that the central factor in the tragic spread of fire in that building, as in others before it, was the use of flammable cladding materials. For example, a 210-page report by fire investigation consultants GRE Global for the Metropolitan Police was allegedly leaked to the Evening Standard.[footnoteRef:24] Its first conclusion was that the fire would not have spread beyond Flat 16 (the flat of origin) and would not have claimed even a single life if the original facade of the building had not been re-clad. BRE cited other issues, including a lack of door closers, the absence of a sprinkler system and the single stairwell being 8cm too narrow, but did not necessarily regard any of these weaknesses as directly responsible for loss of life. [24:  https://www.standard.co.uk/news/london/shock-grenfell-dossier-reveals-disastrous-refurbishment-turned-tower-into-a-tinderbox-a3814866.html] 


3.16	At Lakanal House in Southwark in 2009 a fire did spread to some neighbouring flats, causing six fatalities. At Shepherd’s Court in 2016 a fire spread over five floors (one flat per floor), without fatalities or serious injury. In both cases flammable cladding was found to be a central cause. The Lakanal House inquiry found a range of weaknesses in Southwark Council’s management of the block (the authority was fined £270,000 with £300,000 costs). However, a key element in the spread of the fire from its source in flat 65 was its progression up flammable composite cladding panels, which had been fitted underneath the bedroom windows during a refurbishment in 2006/7, to flat 79, and thence to flat 81 (it was in the latter two flats where the six fatalities occurred).[footnoteRef:25] The use of flammable panels above the door of flat 79 and in the ‘boxing in’ of flats 79 and 81 was also implicated. As one newspaper report has it, the fire spread unexpectedly fast, both laterally and vertically, trapping people in their homes, with the exterior cladding panels burning through in just four and a half minutes.[footnoteRef:26] With respect to Shepherd’s Court, a report for the London Fire Brigade by consultants Bureau Veritas, obtained under Freedom of Information legislation by Inside Housing,[footnoteRef:27] examined the role of the external insulation panels attached below the block’s windows. These panels comprised a 17-23mm plywood board, covered by blue polystyrene foam, 1mm steel sheet and decorative white paint. Under prolonged fire exposure, it seems “likely” that the blue foam plastic that formed the core of the panels began to melt, causing flaming droplets to form. This was “likely to have assisted the fire in spreading up the outside of the building, as this mechanism progressively exposes a plywood surface to a developing fire”. [25:  https://lambeth.gov.uk/elections-and-council/lakanal-house-coroner-inquest]  [26:  https://www.theguardian.com/uk-news/2017/jun/14/disaster-waiting-to-happen-fire-expert-slams-uk-tower-blocks]  [27:  https://www.insidehousing.co.uk/insight/insight/a-stark-warning-the-shepherds-bush-tower-block-fire-50566] 


3.17	These events suggest that without the flammable panels the fires would not have progressed as rapidly and extensively as they did, if at all. As Inside Housing has it: “Shepherd’s Court was not the first tower block fire to spread through combustible window panels. This is also what happened, with deadly effect, at Lakanal House in 2009 and Garnock Court (in Irvine, Scotland) in 1999.” Of the fires recorded in 2016 only 8% spread even to a neighbouring room.

3.18	There does seem to be an exception to the above which involves wooden balconies. In December 2017 there was a (non-fatal) blaze in a block in Manchester which spread over three storeys via wooden balconies and caused smoke damage to a fourth.[footnoteRef:28] In July 2018 a blaze in a medium rise block in West Hampstead spread over five wooden balconies.[footnoteRef:29] It is difficult to assess what relevance if any this has to Wandsworth 10+ storey blocks which do not have wooden balconies. [28:  https://www.bbc.co.uk/news/uk-england-manchester-42524546]  [29:  https://www.bbc.co.uk/news/uk-england-london-44698742] 


3.19	Two other cases merit note. In November 2017 a fire broke out in Coolmoyne House in Dunmurry in Northern Ireland. According to contemporary reports the blaze was contained in flat 9B; five people were rescued and taken to safety by fire crews and six people needed medical treatment, four of them at the scene and two in hospital.[footnoteRef:30] The owner of the flat suffered smoke inhalation while trying to put out the blaze but recovered. However, photographic evidence suggests that the fire may have spread to the immediate vicinity, i.e. the tenth floor, possibly via flammable window frames. [30:  https://www.belfastlive.co.uk/news/belfast-news/emergency-crews-tackle-major-blaze-13908159] 


3.20	On February 4 2019 a fire broke out in a 9-storey block in rue Erlanger in Paris. Reportedly started by an act of arson, the flames spread to several flats and resulted in 10 fatalities. Initial reports suggested that the building's layout helped the flames to spread from the lower to the upper floors.[footnoteRef:31] The architecture, typical of many Paris residences, involved hidden central stairwells and enclosed courtyards which can feed oxygen to flames and hinder access for firefighters. The building had a narrow internal courtyard that was inaccessible to fire trucks and which seems to have acted as something of a ‘funnel’ for the flames. According to Francis Matarozzo, a former Paris firefighter who now works for the fire safety company Efectis, the building’s features “create a pull from low to high that pushes up the gas and smoke and can spread the fire, even by nothing more than a simple broken window, climbing from apartment to apartment.”[footnoteRef:32] Clearly more information can be expected in due course but prima facie the event would seem to reinforce the value of a building-by-building approach to identify and Wandsworth blocks built to the same philosophy. [31:  https://www.bbc.co.uk/news/world-europe-47126440]  [32:  http://www.startribune.com/deadly-mazes-paris-architecture-complicate-fire-rescues/505504972] 


[image: https://www.emirates247.com/polopoly_fs/1.581817.1452259419!/image/image.jpg]Fires in clad buildings with sprinklers

3.21	By contrast, the Address Downtown Hotel fire in Dubai in December 2015, which spread over 40 storeys of the (2008) building, occurred despite the fact that there were sprinklers throughout the building which operated as they were designed to do (and undoubtedly afforded protection to many of the guests). Ten months previously the Marina Torch residential building, also in Dubai, suffered a similar problem, with fire spreading over 30 floors via flammable external cladding while the building was being refurbished. Despite the presence of sprinklers over 100 flats were rendered uninhabitable, according to contemporary press reports (see the photograph of one of the rooms, right).[footnoteRef:33] The Torch was to undergo another multi-floor fire on August 3 2017, apparently as a result of cigarette butts being thrown into a potted plant.[footnoteRef:34] [33:  https://www.emirates247.com/news/dubai-marina-torch-tower-fire-20-free-hotel-nights-2015-02-28-1.582518]  [34:  https://edition.cnn.com/2017/08/03/middleeast/dubai-tower-fire/index.html] 


[image: Exterior of burning balconies on Docklands apartment building]3.22	A further example of interest is the November 2014 fire at the Lacrosse Building in Melbourne, Australia, a 23-storey mixed use building which includes 15 levels of apartments with approximately 15 apartments per level. The building was clad in 4mm aluminium composite material (ACM) panels with a polyethylene core and fitted with sprinklers. More than 400 people were evacuated when a fire that started on an eighth floor balcony spread to the roof within 10 to 15 minutes (see left). According to the official report by the City of Melbourne[footnoteRef:35] the fire seems to have started on the balcony of apartment 805 and spread vertically – downwards to apartment 605 and upwards to apartment 2105 – affecting all apartments designated as No. 5 on each level. Fifteen apartments had extensive fire, smoke and water damage, including discharge of sprinklers, damage to the building occupant warning system and structural damage to external wall, doors, balcony balustrades and decorative panels. Many other apartments unaffected by the fire had extensive water damage or infiltration to plaster, carpets and cupboards, presumably caused in part by the operation of the sprinklers. [35:  https://www.melbourne.vic.gov.au/sitecollectiondocuments/mbs-report-lacrosse-fire.pdf] 


3.23	Similarly, on October 1 2010 a fire at the Wooshin Golden Suites building in Busan, South Korea, spread from the 4th floor to the 38th within 20 minutes up the external cladding. “The sprinkler system worked,” said Lee Gap-jin, a senior official at Busan Fire Department’s Geumgang branch. “The flames on the exterior walls were too strong, so the sprinklers weren’t much help.” Lee said the use of curtain-wall structures and painted aluminium panels on the exterior of the steel frame of the building fuelled the disaster.[footnoteRef:36] [36:  http://koreajoongangdaily.joins.com/news/article/article.aspx?aid=2926665] 


3.24	These and other examples demonstrate that sprinklers do not necessarily prevent the spread of fire where cladding is in place (a risk, we should remember, that does not seem to be found where cladding is not in place) and indeed may contribute significantly to water damage in properties not directly affected by the fire. As the European Fire Sprinkler Network (which lobbies for the introduction of sprinklers into high-rise buildings) puts it: “the sprinkler industry does not have a readymade solution for the protection of external cladding. A better approach is to fit cladding with a non-combustible or weakly combustible core.”[footnoteRef:37] [37:  http://eurosprinkler.org/dubai-hotel-fire-could-have-been-worse/] 


3.25	This view has support from other quarters. For example, Code Consultants International is a small but well-established US consultancy. Their take on Grenfell and sprinklers was as follows (their emphasis)[footnoteRef:38]: “A sprinkler system may have prevented the spread of fire from the apartment of origin to the combustible facade. However, once the facade caught on fire the internal sprinkler system would not have prevented the spread of fire on the outside of the building. If you watch the video of the Grenfell Tower fire[footnoteRef:39] it appears that fire spread within the floors involved, indicating that fire barriers were not preventing fire-spread from units to other parts of the floor. Had a sprinkler system been in place, the spread of fire within the floors themselves may have been prevented. Contrary to what we see in the movies, sprinkler systems are not designed for simultaneous discharge from all sprinkler heads at once. With that many floors involved in the fire, water pressure would likely have reduced sprinkler discharge to a trickle.” [38:  https://www.buildingcci.com/blog/07-19-2017/grenfell-tower-fire]  [39:  https://www.theguardian.com/uk-news/video/2017/jun/14/grenfell-tower-blaze-video-explainer] 


3.26	A welter of evidence, then, suggests that, at least in the vast majority of cases, sprinklers are neither necessary to prevent fire spread in high-rise buildings in the absence of flammable cladding; nor sufficient to prevent its spread in high-rise buildings where cladding has been fitted. The Council’s case that sprinklers are ‘necessary’ to prevent the spread of fire in Wandsworth 10+ storey blocks is clearly untrue: in the absence of cladding the likelihood of a Grenfell-style tragedy is inconceivable (in the sense that there is no conceivable way the fire could spread though at least some Wandsworth blocks in the absence of cladding); and even should a fire break out in a clad block the presence of sprinklers is no guarantee against it spreading.

3.27	It follows that to the extent that the Council is justifying its policy to impose sprinklers in all flats in all 10+ storey buildings by referring to the Grenfell tragedy, it is in risk of acting irrationally, by failing to take relevant factors into account.

3.28	This does not affect the potential benefit that a sprinkler system might have within the particular property in which a fire may break out (including the possibility say of some smoke damage to communal areas or other flats). However, the argument then moves away from the Council’s take as freeholder of the building and more towards any obligations and rights that the Council might have to impose safety measures on individual residents rather than allowing residents to take such action for themselves. If the Council does wish to take responsibility for residents’ safety in such a way it would appear unreasonable to start with fire safety, where the record has been improving for some decades and in any case has not affected high rise blocks as much as other types of tenure in Wandsworth in recent years, rather than say with prevention of falls or accidental poisoning. In particular the Council’s claim that all properties in 10+ storey blocks must be fitted with sprinklers for any benefit to be felt is clearly irrational, just as it would be absurd to claim that smoke alarms are only effective if fitted in every flat or room in a block.

3.29	The Council itself does not seem prepared to follow this logic through to that absurd conclusion. It has announced (quite reasonably, given the higher risk faced by that demographic) that it intends to fit sprinklers into all sheltered accommodation units.[footnoteRef:40] However, some sheltered accommodation within Wandsworth shares a block with normal units, e.g. in Greatham Walk and Hyacinth Road in Roehampton. (In one case the sheltered units occupy the first floor while the other apartments are on the ground and second floors.) The Council does not appear to intend to impose sprinklers in the standard units, demonstrating that it is quite possible to have sprinklers in some units and not others and still have a beneficial effect. [40:  http://www.wandsworth.gov.uk/site/scripts/news_article.php?newsID=14698] 


E. VARIATION AMONG BLOCKS

3.30	The Council’s Fire Risk Assessments, carried out in 2016 and effective until 2020, reveal a wide range of different design and construction within the Council’s 10+ storey blocks. For example, Berry House, Dagnall Street, London SW11 5DL, is described as “a purpose-built block of 10 storeys, containing 70 flats in total. There are three separate entrances within the block, each leading to a number of flats: 1-20; 21-50; 51-70. There are either two flats per floor (1-20, 51-70) or three (21-50). All flats have access to a balcony. Each of the flats contains an additional means of escape. There is a door within one of the bedrooms that leads to an enclosed staircase, which in turn leads to a final exit door to the rear of the property.” The report states that the block presents the “normal fire hazards for this type of occupancy, with fire hazards generally subject to appropriate controls (other than minor shortcomings)”; that the consequences of a fire breaking out would be “slight” (“outbreaks of fire unlikely to result in serious injury or death of any occupant other than an occupant sleeping in a room in which a fire occurs, with a typically high level of compartmentation”) and that the risk of fire is therefore “low”. Other blocks with different configurations have other ratings, up to and including “moderate” fire risk.

3.31	The materially relevant fact of these key differences and their implications for fire risk does not seem to have been taken into account anywhere in the Council’s reasoning, contrary to the requirements of Wednesbury reasonableness. Indeed, the importance of avoiding a ‘one size fits all’ policy in this area has been widely recognised. Most notably, in December 2017 the London Fire Brigade argued that sprinklers should only be installed where a risk assessment dictates[footnoteRef:41] [41:  https://www.london-fire.gov.uk/media/3122/automatic-fire-suppression-system-afss-position-statement-final.pdf] 


“We recommend AFSS [Automated Fire Safety Systems] in:
· all new residential developments over 18m in height;
· existing residential blocks over 18m in height (retro-fitting), subject to a risk-based approach that should include consideration of the vulnerability of the residents.”

F. RETRO-FITTING VERSUS NEW BUILD

3.32	Since 2007 it has been mandatory to fit sprinklers in new blocks of 30 metres in height or more. The imposition of retro-fitted sprinklers is only proposed for Council blocks of that height: blocks in the private sector of the same age would be free from such imposition. 

3.33	On the face of it there are very good reasons for the distinction between new build and retro-fitting. The Government seems to recognise that it is simply impossible to “bring existing high-rise stock in line with any newly built residential block of a similar height”. The retro-fitting of such complex and unwieldy equipment onto an existing block which was not designed for it will never bring it ‘in line with’ blocks where the sprinklers are designed in from the start. There are perhaps five relevant considerations which, unreasonably, have not been taken into account by the Council.
· If sprinklers or other fire suppression systems are designed into a block at the start and incorporated into its construction the costs (including not just those within the properties but also the necessary water systems, pumps etc.) are much lower than attempting to retro-fit such a system to an existing block some decades old.
· If sprinklers or other fire suppression systems are designed into a block at the start and incorporated into its construction they will be much less obtrusive than attempting to retro-fit such a system to an existing block some decades old.
· If sprinklers or other fire suppression systems are designed into a block at the start there is much less danger of unintended consequences, e.g. interfering with the compartmentalisation of the building which prevents spread of fire by drilling through the concrete structures and creating a new route through which fire could pass, or exacerbating water ingress and hence problems with damp. In its justification for prosecuting a Battersea pensioner living in Dungeness House for installing CCTV at his property, leaving him with a bill for £2,000 in legal fees, the Council said: "In order to protect the fabric of the building and stop problems like damp from appearing we do ask that residents don't drill holes into the external brickwork.”[footnoteRef:42] [42:  https://www.wandsworthguardian.co.uk/news/16898666.wandsworth-council-prosecutes-battersea-pensioner-over-cctv-cameras/] 

· If sprinklers or other fire suppression systems are designed into a block at the start residents would not face the effects of the programme of works required to install the system, e.g. the effect of vibration on quality of life for the prolonged period in which the concrete frame would require drilling, etc..
· Any costs associated with such sprinklers, and any decoration of the property required to accommodate them, will be ‘factored in’ to the decision the potential residents will take when acquiring the property, avoiding for example their having to lose the fruits of often years of effort and thousands of pounds of expenditure in developing the décor that creates that unique sense of ‘home’.

G. THE WISHES OF RESIDENTS

3.34	As noted earlier and outlined in para 86 of the Council’s case document, the stated motivation for the proposed programme of retro-fitting sprinklers was to provide “a measure of reassurance to the 6,400 tenants and leaseholders who live within the 100 affected blocks managed by the Council.” Though according to the Committee paper the Leader of the Council and the Cabinet Member for Housing were consulted, the conclusion seems to have been reached without any attempt to discuss widely with the actual residents affected as to whether the policy would indeed have this effect (surely a ‘relevant factor’). The subsequent scale of the reaction against the policy demonstrates that no such reassurance has been achieved. Given the time that such a programme would take to effect it was clearly unreasonable of the Council to establish such a policy position without seeking and taking into account the views of those who would be on the receiving end of the policy and would have to pay for it, either through their service charges or through their rents via the HRA.

3.35	Rather than recognise that its principal goal in introducing the policy was not being met, the Council sought to underplay the growing objection to the proposals. It has been a frequent claim from the leadership of the Council, both politically and managerially, that opposition to the imposition of sprinklers is restricted to “a small number of leaseholders” (as the Leader of the Council put it on December 6 2017 in response to a Council question). However, around 100 residents attended a protest against the scheme (the largest Council demonstration for some years) before the Housing and Regeneration OSC on 13th September 2018. As time has gone by petitions have been submitted from growing numbers of 10+ storey blocks across the Borough which have active Residents’ Associations, signed by leaseholders and tenants alike and showing clear majorities of residents against the imposition of sprinklers. The Council has said that it is not making any record of how many residents have contacted the Council directly, either in support of or against the proposals. However, the First Tier Tribunal reports that well over 400 leaseholders have expressed a wish to be involved (the vast majority opposing the scheme), despite the process being carried out over the summer break and several absentee leaseholders not receiving notification of the process.

3.36	Given that the initial stated motivation behind the policy was to offer reassurance, it is unreasonable that this should not have been taken fully into account in progressing the proposed scheme. Dame Judith Hackitt’s report[footnoteRef:43] includes an entire chapter (Chapter 4) on involving residents in such decisions. [43:  https://www.gov.uk/government/publications/independent-review-of-building-regulations-and-fire-safety-final-report] 

· “Many residents report being frustrated by the intermittent and partial nature of information available on safety, and that they do not feel adequately consulted on changes to their building that could impact on safety.”
· “The interim report[footnoteRef:44] identified the need to rebuild public trust by creating a system where residents feel informed and included in discussions on safety, rather than a system where they are ‘done to’ by others.” [44:  https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/668831/Independent_Review_of_Building_Regulations_and_Fire_Safety_web_accessible.pdf] 

· “No landlord or building manager should be able to treat the views and concerns of residents with indifference.”
· “Residents should be involved in the decision-making process for work that could impact on the safety of their homes and they deserve a guarantee that their voices will be heard if they raise genuine concerns.”

3.37	The frustration that Dame Judith reports is certainly highly present in Wandsworth. Wandsworth Council has on many occasions made it clear that the decision to impose sprinklers on unwilling residents has already been taken (without the involvement of those residents) and the views of residents will carry no weight in prosecuting the scheme. This is in stark contrast to the Council’s normal practice of carrying out effectively binding consultation on matters of safety and security, e.g. entrycall systems; it is not clear why it has chosen not to do so here despite the likely benefit being far less. This would appear patently unreasonable.


4. OTHER RELEVANT CONSIDERATIONS – INTERPRETATION OF THE WORD ‘NECESSARY’

Fairness, consistency and proportionality

4.1	Other questions emerge if the justification for the scheme is to reduce fire risk in individual flats. For example, from a national policy perspective why should this be imposed only on 30 metre or higher buildings and why is it restricted only to residents in Council accommodation when residents in private accommodation would be not face such an imposition and indeed would be trusted to take such decisions for themselves? Residents living in non-Council properties have the right to choose if they believe that installing sprinklers is a good way of spending £3,000-£4,000 (or whatever the final sum might be) of their family resources, just as they get to choose whether and what other measures they may invest in for a variety of reasons. Just because a resident happens to be a leaseholder in a Council block rather than a private one or a lower rise property does not seem to be sufficient reason as to why they should be forced to take a measure which they do not regard as being the best use of their own money. The proposed £24 million HRA cost of this programme would not have saved any lives in Wandsworth in the last 5 years: as Mr Stewart says: “The two recent [i.e. in the last five years] fire related deaths occurred in a house and on the ground floor of a low-rise block. Both involved vulnerable occupants accidentally setting fire to themselves with cigarettes and perishing as a result – one in their bed and one on a sofa.” It would not have saved any lives when the flat in Sudbury House caught fire in 2009, photographs of which the Director of Housing wisely circulated directly after Grenfell. It would not have saved any lives in the serious fire at Chillingford House in 1998 when the current author had the Housing chair.

4.2	It is not possible to say with any precision how many, if any, lives have been lost through fire in the Wandsworth high-rise stock because, as noted earlier, the Council does not collect these data. However, as discussed above there are national data which offer a guide, revealing a downward trend in fires and in fire-related deaths over many decades, most especially in recent years in 10+ storey blocks. Unless it can be demonstrated that events on the scale of the Grenfell tragedy are to become the norm in unclad buildings, rather than being a dreadful one-off specifically associated with the use of flammable cladding (which is now being removed nationwide, including in the two affected Wandsworth blocks), it may be thought unlikely that the long-term trend in the statistics should be affected. (It is a notorious problem in statistics as to how to treat a ‘singular’ event of extremely low probability but extremely high consequence.)

4.3	Either way, the Council is seeking to describe something which may have a marginally beneficial outcome for individual flats in some circumstances, but will certainly have a range of negative outcomes, as ‘necessary’. This is to stretch the meaning of the word well beyond that which it can sustain. There is then no reasonable justification for forcing leaseholders to pay for sprinklers installed against their beneficial interests (as they see it) and their wishes.

Unwelcome discharge of sprinklers

4.4	Another way in which residents’ security can be threatened by sprinkler systems involves their going off in circumstances other than those for which they are intended. 

4.5	“Authorities say a guest broke a fire sprinkler, causing hundreds of people to be evacuated and thousands of dollars in damage at the Wyndham Garden Hotel in Essington, Delaware County (near Philadelphia airport). It happened around 5am on Sunday April 27 (2014). The hotel evacuated their 600 guests. Hotel staff had to work overtime to clean up the 50 rooms that sustained thousands of dollars in water damage. Several teams from the weekend’s Penn Relays were staying there.”[footnoteRef:45] One guest reported the incident as follows: “My daughter and I stayed at the Wyndham for one night during a college visit in Philly. In the early morning, the fire alarm went off. First of all, we weren't even sure it was the fire alarm – thought it was just a strange noise. We eventually left the room with most of our stuff. There were NO announcements or leadership at all. The front desk simply told people there was a malfunction with the sprinkler system. After waiting about a half hour, I went back up to get the rest of my stuff. The wing I was in was horribly damaged by water.”[footnoteRef:46]  [45:  https://quickstoptool.com/blog/50-rooms-destroyed-single-fire-sprinkler-accident/]  [46:  https://www.tripadvisor.co.uk/ShowUserReviews-g52610-d1090927-r203724363-Wyndham_Garden_Philadelphia_Airport-Essington_Pennsylvania.html] 


4.6	This issue is causing considerable anxiety among many less well off residents (tenants and leaseholders) who fear that unwelcome discharge of sprinklers, or even sprinklers responding as they are deigned to do in fires, could cause considerable damage to their interior decorations. Many of these residents cannot afford contents insurance for their properties. As noted earlier, the water damage caused by the discharge of the sprinklers during the multistorey fire at the Lacrosse Building in Melbourne, for example, was very considerable.

4.7	There is no apparent evidence of a single fire fatality in a Wandsworth high rise block since the first was opened in 1952. In some cases sprinklers would almost certainly have a beneficial outcome in terms of protecting human health if fire did break out but as many authorities including the Government (see Appendix) have said, sprinklers are not the only or even necessarily the best way even of addressing those extremely rare events. Individual residents not living in Council tower blocks have a free choice as to how they manage this very small risk – some have fire extinguishers, some may even fit sprinklers themselves (though data suggests this is very small number), large numbers of people now have smoke detectors, others believe (rightly, if the statistics are in any way accurate) that as risks go there are others which represent a better use of their limited personal resources. One might think it entirely unreasonable for the Council to imply that just one section of our society – those living in 10+ Council blocks – is incapable of taking such decisions for themselves.


5. CONCLUSIONS

5.1	In 2013, the Department of Communities and Local Government (as it then was) captured the essence of the present dispute.[footnoteRef:47] “Making sprinklers compulsory in all new homes would add an estimated £2,000 to £3,000 to the regulatory cost of a new-build home, meaning fewer new homes, making home ownership less accessible especially for first-time buyers and potentially pushing up rents in the private rented sector." Although here the government was explaining why it did not intend to mandate sprinklers in new residential buildings – a much easier and more cost-effective step than trying to retro-fit them on older buildings, it should be noted – the sentiment is valid. As with all matters of public policy, there are competing demands on the resources of residents (both leaseholders and assured tenants) and the role of elected government at all levels to steer a reasonable path among the various interests. [47:  https://www.bbc.co.uk/news/uk-politics-22271677] 


5.2	Since the Council announced its intention of imposing sprinklers in every property in its 10+ storey blocks, very soon after the Grenfell Tower tragedy in June 2017, there has been a growing campaign among residents – leaseholders and Council tenants alike – against this forced policy. Petitions have been received from several of the 100 affected blocks opposing the fitting of sprinklers without meaningful consultation, with more likely to materialise. Residents of other blocks, which do not have residents’ associations or other bodies which feel confident to organise petitions, have also contacted the council to express their opposition. Residents have raised a range of objections, including:

· the need – the evidence strongly suggests that those fires which have spread significantly from the flat of origin in high-rise blocks (for example at Lakanal House and at Shepherd’s Court) have almost all involved flammable cladding tiles, which seriously questions the reasonability of imposing sprinklers in blocks without cladding;
· the cost – directly to leaseholders and indirectly to tenants (through the Housing Revenue Account); the Council estimates the cost to the HRA will be £24 million though it could be higher if the sprinkler trade raises its prices as a response to higher demand and/or if asbestos should prove to be an issue in any of the blocks (the cost of removing cladding from the two blocks which require it is more than double the original estimate and there are many other examples of the Council seriously underestimating the cost of major works);
· the opportunity cost – if these monies are available there are many other programmes of work within the blocks which residents would prefer to be carried out (e.g. addressing the chronic damp problems in many blocks) which would have genuine benefits;
· possible problems with sprinklers being triggered by accident, mischief, malfunction or vandalism;
· the disruption the works will cause – both while they are being carried out and to the decoration in the properties – and the poor track record of the Council in doing major works effectively;
· the aesthetic damage to decoration and other spaces of the enjoyment of the homes – this is particularly prevalent among those who have seen the ‘show flats’ which illustrate the obstructive nature of the proposals;
· the sense of homes being ‘invaded’ against residents’ wishes – as one resident expressed, they felt like they were going to be ‘burgled’ (if not literally);
· the right to choose – there are no proposals from government, central or local, to impose sprinklers on residents of privately-owned tower blocks of the same age as the Council’s stock, or on individuals in houses, who are trusted to take their own decisions over use of their own money for fire safety or other purposes. Indeed residents strongly suspect that the Council would not exercise such powers over private householders even if it had such powers. It seems unreasonable for one category of residents – namely those in Council-owned tower blocks – not to be treated in the same way;
· the refusal of the Council properly and reasonably to take any account of residents’ views in what was in effect a fait accompli from the point the policy was announced just a fortnight after the Grenfell tragedy, despite for example the independent Hackitt report arguing that a new regulatory framework should be introduced in which: “Residents will actively participate in the ongoing safety of the building and must be recognised by others as having a voice”.[footnoteRef:48] [48:  https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/668831/Independent_Review_of_Building_Regulations_and_Fire_Safety_web_accessible.pdf] 


5.3	It is accepted that properly fitted sprinklers can reduce the consequences of accidental fire breaking out in a property. However, the likelihood or consequences of accidents could also be mitigated for example by requiring residents to maintain and use a locked cupboard for medicines and household cleaners, and to fit handrails to baths and showers, since poisoning and falls are both rather more frequent causes of fatality. (Even in 2017/18, the year of the Grenfell tragedy, fires accounted for fewer than 5% of the 6,000 accidental deaths within the home.[footnoteRef:49]) It is vanishingly unlikely that any person buying a lease would interpret any article within that lease which referred to ‘maintenance’, ‘administration’ or even ‘security’ as meaning that the landlords would have the right to impose whatever measure they might like on leaseholders as long as those measures could be shown potentially to improve safety, however marginally. This is reinforced by two observations: that the Council did not include the word ‘safety’ in the leases, which it could very well and easily have done had that been the intention at the time; and that, at a time when sales of Council properties had fallen significantly owing to large major works bills and problems in the housing and mortgage markets, the Council established a sub-committee of the Policy and Finance Committee with the specific and publicised aim of ensuring that only essential major works would be carried out. [49:  https://www.rospa.com/home-safety/advice/general/facts-and-figures/] 


5.4	It is highly questionable as to whether spending £24 million on such a scheme is a good use of residents’ money, given the extremely low risk of fire injury or fatality in unclad tower blocks. They should at least be fully consulted and allowed to take the final decision on a block by block basis, based on fire risk assessments unique to each (unique) block. It is deeply ironic that at a time when tenants of Grenfell Tower and others are complaining about their councils not listening to their concerns – a point made powerfully in the Hackitt Report – that Wandsworth Council should propose to force such a sizeable project on residents with minimal if any meaningful involvement. For example, rather than targeting the effort at the elements of Wandsworth housing stock where arguably it is least likely to do good, residents may feel it more worthwhile to focus those elderly residents who sadly seem more likely to start fires. In this respect the Council’s change of stance announced at the September Housing and Regeneration OSC meeting, whereby work on the tower blocks will be postponed and work will begin in sheltered accommodation, is welcome. It is surely unreasonable that individual residents, often hard-pressed to pay for rents and service charges as it is, should not be allowed to take any decision of this nature with regard to their own homes specifically if they live in a Council 10+ storey block, such structures not being applied to private blocks of the same size and age (nor other Council properties). If it were indeed necessary to take such a measure then legislation and government guidance would have or will emerge to that effect.

5.5	At the Borough Housing Forum in January 2018, in explaining why the Council would not share the legal advice it had received on these matters with residents whose contribution to the HRA had paid for it, the Director of Housing responded to a question from a now Councillor, “you would not share legal advice with the opposition”. The Council claims that it is acting ‘for the benefit of leaseholders’. Yet the surrounding rhetoric sometimes gives a rather different impression – that rather than reassessing its proposals as more evidence becomes available, the Council has selected and interpreted all such evidence to defend a hastily-conceived and simplistic reaction to a true tragedy. The Council holds the view that residents living in Council 10+ storey blocks, unlike say their counterparts in the private sector, are incapable of determining what is in their benefit, yet no explanation is given for this discrepancy. It is surely unreasonable to take the position that the views of residents as to what is in their benefit can be entirely and completely discounted, as has been Wandsworth’s position throughout this matter.


APPENDIX: COMMENTS RELEVANT TO THE COUNCIL’S DECISIONS

Wandsworth Council has provided a number of comments from various bodies in support of its position. However, the Council may be vulnerable to a charge that it has systematically ‘cherry-picked’ official reports and recommendations, citing only the statements which purport to support its position rather than giving a balanced view of the findings. In reality it is proving difficult to find any independent body which fully supports the Council’s position on this project, i.e. of imposing sprinklers in every room and charging leaseholders and (indirectly) tenants for the privilege. For example, as reported to the Housing and Regeneration Overview and Scrutiny Committee paper in January 2018[footnoteRef:50]: “Although a number of other councils have announced that they also intend fitting sprinklers to their high-rise blocks, none have [sic] indicated that they are able to require residents to accept sprinklers or that they will be recharging leaseholders.” One might think that if these measures were indeed necessary they would be being widely implemented and perhaps even have been made mandatory by the government. [50:  https://democracy.wandsworth.gov.uk/documents/s55013/Fire%20Safety%20Update.pdf] 


Relevant examples: 

· July 2009 – Sir Ken Knight, Chief Fire and Rescue Adviser (appointed in June 2017 to head the government’s Independent Expert Advisory Panel responding to Grenfell), in the official report on the Lakanal fire, said: “It is not considered as practical or economically viable to make a requirement for the retrospective fitting of fire suppression systems to all current high-rise residential buildings.”[footnoteRef:51] [51:  file:///C:/Users/malco/Downloads/Lakanhall%20House%20fire%20-%20report%20on%20emerging%20issues%20August%2009.pdf
] 


· June 2017 – the Chancellor of the Exchequer tells Andrew Marr: "My understanding is that the best expert advice is that retro-fitting sprinklers may not always be the best technical way of ensuring fire safety in a building.”[footnoteRef:52] [52:  https://www.telegraph.co.uk/news/2017/06/18/fitting-sprinklers-tower-blocks-may-not-best-way-stop-fires/] 


· October 2017 – the Prime Minister lays out the Government’s position[footnoteRef:53]: “It is not the case that sprinklers are the only issue that needs to be looked at or addressed, nor is it the only solution to ensuring the safety [of tower blocks].” In specific rejection of Wandsworth’s request for £30 million funding the Prime Minister said: “[Government financial] support will not include general improvement and enhancements to buildings.” In contrast with the removal of cladding, which the Government does regard as necessary and is therefore funding, the Government regards installation of sprinklers as an improvement or enhancement. It is generally established that improvements and enhancements cannot be recharged to leaseholders. [53:  https://www.independent.co.uk/news/uk/politics/theresa-may-sprinklers-money-grenfell-promise-broken-accusations-a8007501.html] 


· October 2017 – RIBA makes 15 recommendations[footnoteRef:54], including one (R10) that says: [54:  https://www.architecture.com/knowledge-and-resources/knowledge-landing-page/%20/-/media/files/grenfell-tower/171017-riba-submission-independent-review-of-building-regs-and-fire-safety-call-for-evidence-web-ver.pdf] 


· Retro-fitting of sprinklers/automatic fire suppression systems to existing residential buildings over 18m in height, and perhaps extended to all existing residential buildings above three storeys in height.

However, the RIBA makes other recommendations which the Council appears to ignore but which may be more cost-effective, including:

· R7 Introduction of a requirement for more than one means of vertical escape from new multiple occupancy residential buildings of more than three storeys in height, and no use of compensatory features for omission of a staircase or alternative means of escape. (While this refers to new build, the Council’s mantra, as noted above, has been ‘bring existing high-rise stock in line with any newly built residential block of a similar height’.)
· R8 Review of the requirements for natural and mechanical smoke vent/exhaust provisions to corridors, lobbies and stairs to ensure current performance capacities are sufficient.
· R11 Retro-fitting of central fire alarm systems in existing residential buildings over 18m in height. 
· R13 Consideration of the construction of alternative vertical means of escape, or escape safe havens/refuges, for residential buildings over 18m in height when there is currently only one staircase. 

The Council does not explain why the part of the RIBA advice which supports its own proposals has such authority, while its other recommendations, which may prove more cost-effective, do not even merit consideration.

· November 2017 – Hammersmith & Fulham Council says: “We have asked the Government to cover the cost. If they don't, we will be paying for the sprinklers from the Housing Revenue Account.”[footnoteRef:55] [55:  Hammersmith & Fulham Council, personal communication] 


· [bookmark: _GoBack]December 2017 – Manchester City Council Deputy Leader Councillor Bernard Priest says: “We believe that we should retrofit sprinkler systems in our high rise properties, but it is important that we do this in conversation with our residents – and funding the works will need to be in conversation with Government for their support.”[footnoteRef:56] [56:  https://secure.manchester.gov.uk/news/article/7863/manchester_to_fit_sprinkler_systems_to_council-owned_high_rises] 


· December 2017 – the London Fire Brigade argues that sprinklers should only be installed where a risk assessment dictates[footnoteRef:57]: “We recommend AFSS [Automated Fire Safety Systems] in: [57:  https://www.london-fire.gov.uk/media/3122/automatic-fire-suppression-system-afss-position-statement-final.pdf] 

· all new residential developments over 18m in height;
· existing residential blocks over 18m in height (retro-fitting), subject to a risk-based approach that should include consideration of the vulnerability of the residents.”

The Fire Brigade position as expressed here explicitly does not support imposition of sprinklers on all 30m+ blocks with no heed paid to the very significant construction and other differences among such blocks – by contrast it specifically argues for a risk-based approach.

· March 2018 – the Greater London Assembly publishes a document titled ‘Never Again: sprinklers as the next step towards safer homes’[footnoteRef:58] which states: “Requiring AFSS to be retro-fitted in every existing building is not immediately feasible. In those buildings over 30 metres high alone this could cost up to £500 million. There is no public funding available to meet these costs and freeholders, leaseholders and tenants cannot be expected to pay the full amount.” The report adds: “Requiring AFSS in every existing building … could encourage poor installations, escalate costs and divert money away from other services.” The GLA believes that sprinklers should be installed where ‘consequential improvements’ are made to large buildings. [58:  https://www.london.gov.uk/sites/default/files/final_afss_report.pdf] 


· April 2018 – Birmingham City Council’s Housing and Homes Overview and Scrutiny Committee requires the Council’s Cabinet to reconsider its proposal to install sprinklers in all of its 213 tower blocks.[footnoteRef:59] Councillors say the council has overlooked scientific evidence arguing tower blocks were already safe and that sprinklers would be an unnecessary investment. (Now former) Councillor Barry Henley (Labour), a former a former chief executive of Chubb Fire Engineering, says: “There is a certain amount of confusion about Grenfell. In loss prevention very often there are very complex problems and what tends to happen is people come up with very simple, plausible but wrong solutions as in this case.” Conservative Councillor Gary Sambrook says the council’s evidence base was “a bunch of lobbyist groups and politicians”. “I do feel the evidence hasn’t been looked at properly. This is going to be a blanket decision and we should be looking at tower blocks more individually rather than as a whole. I think the response is probably disproportionate to what is needed.” (The Cabinet would reconfirm its original decision in May 2018.) [59:  https://www.birminghammail.co.uk/news/local-news/31m-high-rise-flats-sprinkler-14543448] 


· May 2018 – the Independent Report led for the Government by Dame Judith Hackett[footnoteRef:60] fails to support the mandatory installation of sprinklers in buildings over 18m high. [60:  https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/707785/Building_a_Safer_Future_-_web.pdf] 


· July 2018 – the House of Commons Housing, Communities and Local Government Select Committee’s response to Dame Judith Hackett’s report[footnoteRef:61] does not support charging residents for any programme of sprinklers. In a single paragraph (para 68) it states: “Where structurally feasible, sprinklers should be retro-fitted to existing high-rise residential buildings to provide an extra layer of safety for residents. The Government should make funding available to fit sprinklers into council and housing association-owned residential buildings above 18 metres [sic] and issue guidance to that affect to building owners in the private sector.” This is clearly a single recommendation – were it to be intended as two separate recommendations it would have been broken into two separate paragraphs. It cannot be inferred that the Select Committee is recommending the imposition of sprinklers without central government funding the programme. [61:  https://publications.parliament.uk/pa/cm201719/cmselect/cmcomloc/555/55508.htm] 


· January 2019 – Bristol City Council announces plans to install sprinklers in tower blocks[footnoteRef:62] but will not recharge leaseholders for these works.[footnoteRef:63] [62:  https://www.bristolpost.co.uk/news/bristol-news/bristol-city-council-spend-millions-2467777]  [63:  Personal communication from Councillor Helen Holland, Bristol City Council] 


· February 2019 – Leader of the House of Commons, Andrea Leadsom, repeated the Government’s position in response to a question from Jim Fitzpatrick MP: “We’ve had a number of debates that have included discussing the merits of sprinkler systems and there is no clear picture. Sometimes they can be incredibly helpful; in other cases they are not.”[footnoteRef:64] [64:  https://hansard.parliament.uk/commons/2019-02-07/debates/52A7F2E0-EE62-42D2-B8D3-0CFF9266365E/BusinessOfTheHouse] 


On a more subtle point, the Council is repeatedly committing a variant of argumentum ad verecundiam (or the fallacy of argument from authority). In citing a range of ‘authoritative’ bodies as demonstration that its proposed actions are reasonable, it is not only highly selective in the quotations it uses, it also does not even propose to implement the advice that it is citing. The above advice generally refers to blocks above 18m high. Yet perversely, while citing the sources as authoritative, the Council nonetheless does not believe that the sources’ advice is reliable enough to be pursued regarding 18-30m blocks, or to a range of other matters such as fire alarms and fitting extra staircases where relevant. Residents of course are no more in favour of imposing the sprinklers in 18-30m buildings than in 30m plus but the Council should be called out when it seeks to cite any source as authoritative when it agrees with it while dismissing it where it does not.

It is to be expected and indeed encouraged that those with direct responsibility for dealing with fire risks should press for the most elaborate anti-fire measures, to the exclusion of other considerations. As previously noted, local Fire Chief Manuel Neves, welcoming Honolulu City Council’s decision to encourage retro-fitting of sprinklers in 10+ storey blocks but allowing blocks to opt out in return for demonstrating other fire safety measures, said: “Of course the Fire Department wanted sprinklers everywhere, in every building – we want them in your automobiles as well. But we’re happy.” Councils should of course pay due heed to such pronouncements. However, Councils clearly have a wider duty to consider the best interests of their residents in the round, taking into account a wide range of factors including, crucially, the views of the residents themselves. That Wandsworth Council rushed to take this decision, thereby depriving itself of the possibility of taking measured heed of the wide range of information and views which has emerged and which continues to emerge, renders it open to a clear charge of acting unreasonably.
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